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COUR SUPERIEURE

CANADA
PROVINCE DE QUEBEC
DISTRICT DE MONTREAL

'NO : 500-06-000035-978
DATE 31 mars 2009

- DATE D‘AUDITION 25 février 2008

" ENPRESENCEDE:
EVAPETRAS, .CS

The Electromc—nghts Defence Comnnttee ERDC
- Petitioner
A ' ' ' :
- Southam i inc., Cedrom-SNI inc., Infomart Dlalog lelted Southam Busmess Communications Inc. .
‘Montreal Gazette Group Inc. - Groupe Montréal Gazette inc., Can West Global Commumcatlons
Corporation, Hollmger Canadlan Pubhshmg Holdings Inc., and Can West Interactive Inc
Respondents :

-Petras'J.C;S -

~—==-1 The Petitioner is requesting, on-behalf of freelance writers who write for the Montreal Gazette, authorization to - -
institute a class action suit against the Respondents for damages, cancellation of contracts and for injunctive relief
ansmg from the alleged infringement’ of rights under the Copyrzght Act. .

Factual Context

2 The Petitioner (»- ERDC») isa non-proﬁt association, duly 1ncorporated in 1997 under Part TIT of the Quebec |
Companies Act :

3 ERDC comprises approximately 160 members who are freelance writers. The. purpose of ERDC is to promote o
and protect the electronic copyrights of freelance Wnters

4 ERDC is seeking authorization to mstltute a class actlon oh behalf of the members of a group 1dent1ﬁed as
follows:

4 » All persons residing in Quebec or having resided in Quebec or residing in Canada, who have been freelance

writers or creators for the Southam Inc. daily newspaper The Gazette in Montreal, and whose articles or works

have been reproduced without authorization or consent in the electronic database named INFOMART or in other

electronic databases or in any form' whatsoever and who have not obtained compensation for these illegal

- reproductions, as well as all assignees or transferees of copyrights of these persons, or if these persons are
Q deceased, their heirs or legal representauves « :

5 ‘ERDC, as a legal person and as permitted in article 999 C.C.P., wishes to institute a class action on behalf of
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the group and to be ascribed the status of representative in accordance with article 1003 C.C.P.

6 Mr. David Homel, a professional freelance writer and award-winning author, is a member of the group and of
ERDC. He is willing and able to act as the'designated representative or spokesperson of ERDC and pllot the class
act1on recourse on behalf of ERDC.

¥

7 ERDC also has the support of vanous»Canadian writers associations.

8 BERDC wishes to obtain financial compensation for the allegedly illegal electronic publication or reproduction

* through an electronic database, of artlcles written by members of. the group of freelance writers for the Montreal

Gazette («The Gazette»)

9 The protectlon of the electronic copyrights of freelance. authors who wrote artlcles for The: Gazette is the raison

d! etre -of the proceedmgs

10 The present Amended Motion for the authonzatlon to issue a class action (amended four- tlmes) was first
mst1tuted n April 1997

ll Prior to Dav1d ‘Homel, writers Nancy Lyon and then Dav1d Fennano were actmg as the desrgnated
representative or spokesperson of ERDC.

12 One can understa'nd that suCh a long period of time between 1997 and 2008, when this Motion was pleaded,
would have had an impact on the ability of the spokespersori to-continue to represent and -act on behalf of ERDC
(such as hedlth and other valid reasons) and, as a result 1t is now: Mr I-Iomel Who 1s the de31gnated member _
representat1ve of ERDC. : :

13 The proposed. class action i 1ntended to address the issue of compensat1on for copynght mfnngement dunng’ -

“two- different.time periods.

¢

Provious -to 1996:

14 Before 1996 Mr David Homel and other freelance authors who wrote -articles for The Gazette were
compensated on the basis of verbal contracts by whloh they ass1gned their copynght for a one-time publication in

| .prlnt in The Gazette.

15 However, Pet1t1oner alleges that the Respondents then reproduced artlcles written by freelancers without the1r

- consent and knowledge and without compensatlon even though the usual pract1ce was to pay an-additional fee for -

each additional publ1cat1on
1996 and subsequeﬁtly:

16 Beginning in March 1996, Respondent Southam Inc., the then owner and publisher of The Gazette, required
freelancers to sign a written contract transferring to Southam Inc. a non-exclusive licence to reproduce or
sublicense the reproduction. of the freelancer's written material, by any means or technology, as part of the
database of the relevant newspapers or in products derived from it. Without such a signed contract, Southam Inc.

would no longer do business with the freelancer in question and the writer's articles would not be published'in The

Gazette.

17 The evidence before the Court showed that most freelance writers who wrote for The Gazette except for
approxrmately ﬁfteen, signed the written contracts from 1996 onward. :

Q 18 The present clalms initially arose becausé of the pubhcat1on on an electromc database, Infomart, of articles by

freelancers, 1nclud1ng David Homel without their permission and without compensation.
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19 Infomart is a business mfonnanon service offering its service through various electronic means controlled by
Infomart Dialog Inc., which has since changed its name and amalgamated with the Respondent Can West
Interactive Inc.

20 The Petitioner alleges that this practice infringes the CopyrightAct and the rights of the freelancers.

21 Respondent Cedrom-SNI Inc. acts as a sales d1stnbutor of articles on the electronic database Infomart.
Cedrom-SNI Inc. charges a membership fee, additional monthly fees, and connection fees to permit users to
reproduce articles.

22 Priorto 1996, ERDC claims that all publications of articles by members of the group on Infomart were illegal.
After 1996, ERDC claims that the freelancers were not paid an appropriate compensation for the reproduction of
articles-on Infomart because they were unfairly, and against their will, obliged to sign abusive contracts. '

23 The Petitioner claims that since The Gazette and Southam Inc., refuséd to negotiate the terms of the written

contracts required from 1996 onward, which had to be accepted more or less «as isy», therefore these contracts
must be considered as standard form or adhesion contracts as defined by article 1379 C.C.Q.. ERDC claims that
the clauses of the contracts are-abusive because the freelancers had to s1gn away their copyrights without fair and

' appropriate compensat1on

24 The Coutt does .not need to determine, at the stage of the authorisation of a class action; whether these.
contracts correctly qualify as contracts of adhesion and will therefore not address this issue, save in order to say
that it appears, on the face of the limited evidence presented, that these were standard form contracts prepared by
Southam Inc. and that 1n fact very little was negot1able by the. freelance writers.

' »ThefPetrtloner.s Cla1ms '

25 ERDC Claims that all of the freelance writers, ‘both pnor to 1996 and from 1996 onward, are in a smular
situation and that their TEeCcourses raise 1dentlcal s1m11ar or related questions of fact and of laW as required by
. article 1003 (@) C.CQ. v C '

26 ERDC alleges that all 'of the members of the group envisioned in the request for authonzatmn of a class action
'are or were: freelance Wnters for the same dally newspaper, The Gazette. :

" 27 Before 1996, the members had not consented to or authonzed the reproduction of their articles, beyond the )

one-time only print publication in The Gazette, and therefore republication of the1r art1cles on Infomart constitutes
a copyright infringement. : -

.28 From 1996 onward, the members have had no eh‘oice but. to sign Written contracts with The Gazette and

Southam Inc. and have therefore not freely assigned their electromc copyrights to the Southam Respondents and

. The Gazette Respondents without the right to obtain additional fair compensat1on

29 Respondents Southam Business Communication Inc. and Infomart Dialog Limited are compames in the
business of mformatmn services, mcludmg the.distribution of information on the electronic database Infomart;

30 The Respondents Montreal Gazette Group Inc., Can West Global Commumcat1ons Corporation, Hollinger
Canadian Publishing Holdings Inc. and Can West Interactive Inc., are the legal successors of "Respondents
Southam Inc. and Infomart Dialog anted .

31 For the purposes of the present proceedings the Respondentsﬁ'have been divi’ded into two groups as follows:

A. The Southam Group is comprised of Southam Inc., Cedrom—SNI Inc., Infomart Dialog Limited, Southam
Business Communication Inc. and I—Iollmger Canadian Pubhshmg Holdings Inc. _

httn:-//reib.editionsvvonblais.com/ app/dolreib/dclreib/deliyerv/print/bodv/dooument?num... - 2009-05-12 |



Page 4 of 15

B. The Gazette G; oup is comprised of the Montreal Gazette Group Inc. - Groupe Montréal Gazette Inc., Can
West Global Communications Corpora‘uon and Canwest Interactive Inc.

32 The Gazette Group and Hollinger Canadran Publrshmg Holdmgs Inc. are the legal successors of Southam Inc.

or Infomart Dialog Limited. Can West'Global Communications Corporat1on is the parent company .of Montreal

‘Gazette Group Inc., and is involved with Montreal Gazette Group.Inc. in the business activity of publlshmg The
‘Gazeétte. Hollmger Canadran Pubhshmg Heldings Tnc. assumed the liabilities of Southam Inc;

33 More spec1ﬁcally, Southarn Business Communication Inc. and Infomart Dialog anted are companies
engaged in the ‘business of information services, including the distribution of information on the electronic
database Infomart. : :

34 The Gazette Group has become the owner/pubhsher\of The Gazette, which was formerly the property of the
Respondent Southam Inc. _ ’7 .

35 As mentioned above, ERDC alleges that Cedrom-SNI Inc. participated and cooperated in the illegal

publishing articles by distributing and selling them on the electronic database Infomart on behalf of Southam Inc.,
‘without compensation to the freelance writers.

36 In its class action, ERDCAwishes, to seek compensatory damages for copyright infringement, an accounting of

revenues and/or profits resulting from the copyright infringement, a percentage of said revenues and/or profits,

‘punitive or exemplary damages judicial and extra—]udlclal legal fees, costs and disbursements and a permanent
mJunctlon 4

37 The Petitioner also intends to ask that all written contraets with freelance writers entered into-since 1996, and - o

- illegally transferring to- the Respondents a non—exclusrve llcence to, reproduce or subhcense art1cles, be declared

O

null and vo1d and cancelled

38 ERDC is clanmng that the recourse can’ encompass as many as 800 freelance wrrters over the past years and

" for approxnnately 37,000. art1cles

39 ERDC is claiming $600 per art1cle as compensatory damages for ‘tHe 1llegal or unauthonzed publrcatlon 0T |

- worldwide electromc distribution or the1r articles, for a total: of $22,255,200.

40 Following the accounting of all revenues or profits, Petitioner is requestrng that the Respondents Jomﬂy and

: severally, pay 65% of the revenues or proﬁts that the Respondents earned from the 1llegal reproduction .of the

artlcles

41 The additional monetary eonclusions sougllt by ERDC are as follows:

- An additional amount of $ 11,127,600 as punitive damages;

- All judicial and extra judicial legal fees, costs and disbursements, including all expert fees and costs, etc.

42 ERDC also seeks a permanent injunction against the Respondents, permanently enjoining them from

" reproducing any articles authored by the members of the group in the electronic database Infomart or.any other

such electronic database or in any other form whatsoever. =

" The Respondents' Position

.

43 The Respondents argue that the Petitioner does not meet any of the requitements of article 1003 C.C.P. They
dlso argue that the pre 1996 verbal contracts contained an implicit consent to, reproductlon on an electronic
database.
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44 The Respondents claim that a substantlal portion of the claim is prescnbed that is, any claim arising before
April 7, 1994. :

s

(‘\ l 45 The Respondents also insist that by the time that the claim for nullity of contract was introduced in the Au'gust
" 2004 amendment tothe Motion, it was prescribed.

46 There are additional and different arguments presented by some of the Respondents and the Court will deal
with them when it analyses the legal and factual foundations of the Motion.

47 In part1cular certain Respondents raise the lack of any lien de droit or legal connect1on between themselves
and the Petitioner.

Analysis and Discuission

48 The principles governing class actlon surts and the requrrements necessary to obtain authorization are well
established.

49 The very wording of article 1003 C.C.P. confers upon the court the d1scret10n to evaluate and decrde with
: respect to each of the four.conditions-of artrcle 1003.C.C:P. '

50 The four requrrements set. out in the subparagraphs of artrcles 1003 C C. P are cumulatrve

51 The Court must drstmgulsh between the facts alleged and the arguments as to procedural 1ssues op1n10n and .' '
law. : : -

, .' 52 Asto the quest1ons of law there are serious pl ima facze legal issues but it W1ll be up to the Judge on the merits |
< ) to decide as to the Val1d1ty of the Petitioner's claims. - - : .

53 Given that the Motron for authonzatmn was 1ssued pursuant to the old rules, the facts revealed in the
affidavits, examinations, and exhibits were also- consrdered as Well as those in'the written Contestatmns that do :

“'——-not contradict the facts alleged in ERDC's Motion. -
Article ‘1003 (a) C.C.P.
(a) the recourses of the members raise uientzcal szmtlal or related questzons of law or fact

54 ‘While the four subparagraphs of article 1003 C. C. P are cumulative, th1s is not the case with. subparagraph (a).
The recourses must raise identical, snmlar or related questions of fact and of law. :

_ 55 The freelance writers, members of ERDC all raise the question of copyright infringement for the pubhcatlon
of articles on electronic databases, in particular Infomart, without their knowledge or consent. They all raise the
issue that the writers contracts they were then. -obliged to sign from 1996 onward, were adhesion contracts and that
the clauses were abusive because they did not provide for additional fair remuneration. Instead they were obliged,
against their will, to assign unl1m1ted additional print and- electronic publishing nghts to The Gazette and Southam
Inc..

56 The Court ‘believes that sufficient details have been provided and information filed with respect to the
Infomart publications or reproductions, as well as with respect to the issue of the obligatory written contracts, to
meet the requrrements of article 1003 (a).

~ ) 57 The Court of Appeal has held:

Article 1003 (a) does not require that all of the questions of law or of fact in the claims of the members be
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" identical or s1rmlar or related. Nor does the article even rcqulre that the majority of these quest1ons be
identical or similar or related. From the text of the article it is sufficient if the claims of the members raise
some questions of law or of fact that are sufficiently similar or sufficiently related to justify a- class

Q " actiom.!

58 With respect to the issue of prescription raised by the Respondents, it may very well be that a portlon of the
claims before 1996, that is before April 7, 1994, is prescribed, but certainly the balance of the claim is not. As -
established by the jurisprudence, prescription is an argument that is appropriately dealt with on the merits of the

. . . . R .2
action when this question requires a deeper analysis”.

'59 By the same token, the question of whether the claim or part of the claim relating to the nullity of the written
contracts is time-barred is also an issue that should appropriately be dealt with on the merits and not at the
authorization stage.

60 The Court concludes that the quest1ons of fact and of law rarsed by the Petitioner meet the requnements of
artlcle 1003 (a) C.C.P. :

' Article 1003 (b) C.C.P.
.(b) the facts alleged seem to jusz‘zﬁ/ the conclus:ons sought

61 This paragraph agam leaves: great d1scret10n to the Court As stated the facts alleged must merely seem to
justify the conclusmns : ) ‘

62 As in Roberz‘son v. Thomson > the appearance of nght is what is required. At- the- authonzatlon necessary stage
~ only the appearance of a legal foundauon on a procedural level is required. The. Petitioner does not:have.to prove
. Q the justice or correctness of its suit. The -Court does not haveto evaluate the chances of success of an eventual

class action. Such an evaluatlon properly occurs- dunng the heanng on the merits of a class action.

.63 The focus of the « clairn by ERDC is the protection of .copyrights :and revenues-ﬂowing from then_fl. ‘

64 Whereas the pubhcatron of articles on electronic databases have presumably generated income for Infomart
and other parties, they have generated no income or very little for the freelance writers. In fact, an infringement
-~ under the CopyrzghtAct doesnot even:requnrerevenues by the 1nﬁ1ng1ngparty, illegal reproduction-is- sufﬁc1ent

65 The Supreme Court in Robertson v. Thomson Corp. has decided that the copyrights belong to the authors and
that newspaper publishers are not entitled to republish. freelance articles, acquired for pub11cat1on in their
newspapers on an electronic database without compensating the authors and obtaining their conscnt

66 The Court cannot.ignore the Supreme Court of Canada and the Rober tson class act1on case. The Court cannot
1gnore the fact that this class.action is currently in process in Ontario.. :

: 67,’ The Court also cannot 1gnore cases concerning electromc rights in other' jurisdictions nor the fact of various
negotiated settlements in this domain, such as were submitted to the Court by the Petitioner.

68 The issue of electronic rights is a sensitive and timely one. -

69 The Respondents raise the argument that an individual detailed inquiry will be required to determine whether
each member of the proposed group has expressly or 1mphc1tly authorized the reproductlon of his or her Works on
Infomart. :

70 The Court cannot agree. This is a much larger issue. The case is not one to hinge on each individual writer's
contractual relations with The Gazette or on his or her individual state of mind regarding the reproductron of his
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or her work on Infomart (i.e. knowledge or consent thereto).

to cover the expansion of the media into cyberspace. The issue is Whether freelanoe writers" electromc rights are

Q 71 This case deals with the question of whether or not individual copyrights should be given extended protection
appropriately protected.

72 The pnn01p1es of fa1r remuneration of copynghts ‘and of fair and bilateral negotratrons for the reproduct1on on
electronic databases of articles sold to The Gazette, these are at issue.

73 The issue of an 1nd1v1dual and subjective evaluation, raised by the Respondents has been ‘held not to be an
insurmountable obstacle, especrally in cases of consumer contracts®.

74 In this case, the fact that these contracts appear to be adhesion contracts, which the majority of authors were
obliged to sign in order to be published in The Gazette, is sufficient for the Court to surmount any of the obstacles
raised by the Respondents. It is the general principle of such contracts that is at stake. :

" 75 This case deals with a general across-the-board practice covering freelance writers. Only a few‘appear to have
managed to negotiate some minor changes to the written agreements. - : : '

76 Any individual examination concerning compensatron can-oceur at the stage of the ﬁhng of an 1nd1v1dual
-claim followmg any positive, Judgment

77 The Court therefore finds that the facts alleged by the ERDC do seem to Justlfy the conclusions sought
. Artrcle 1003 (c) C C P
O (c) the composu‘ton of the group makes. the appllcatton of article 59 or: 6 7 d;ff cult or zmpractzcable

78 Although ERDC currenﬂy has approxunately 160 members the Petrtroners representatrve Dav1d Homel,
- estimates that the groip the ERDC wishes to represent may actually comprlse 800 or more freelance writers who -

“would have contnbuted artlcles or materral to The Gazette.-
79 Itis 1mposs1b1e to contact all members of the group as many are urndentlﬁed or have unknown addresses and -
telephone-numbers—Jt-is-also-clear- that 1t~—Would be nnpractlcable and unrealistic-to-have-some-160 individual

" lawsuits, let.alone 800.

80 The purpose of the 2002 reform of the Code of Civil Pr ocedure was to improve and fac111tate access to’ JUSthC
and to simplify the debate at the authorisation stage. :

81 The fact that between 160 and 800 freelance writers may be part of the group, the whereabouts of many
unknown, bnngs it wntten the purview of article 1003 (c).

82 Obtaining a mandate for even as few as 160 writers, would be impracticable if not 1mposs1b1e Joinders -of
such suits would also be cumbersome and 1mpractlcable Both situations would also clearly not be within the
spirit and purv1ew of articles 4.1 and 42 C.CP. »

83 This is clearly not a s1tuat1on where the apphcatron of article 59 or 67 C.C.P would be erther practicable or in
the interests of Jusuce

84 The fact that many of the freelance writers would have limited ﬁnancial_means to fund such a legal battle
Q brings this case directly within the scope of the stated goal of the reform, access to justice.

85 The duty of the Court is to ensure access to justice.
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86 Therefore, the Court concludes that the requirement of article 1003 (c) has been met.
Article 1003 (d) C.C.P.

(d) the member to whom the Court zntends to ascribe the status of representative is in a position to represent
the members adequately.

87 ERDC has approximately 160 members. Although members may fluctuate from time to time, certainly there is
a core group that is fervently interested and committed to pursuing the class.action. The Court does not agree with
the Respondents' assertion that ERDC is a hollow sham. _ _ -

88 The. Respondents contend that ERDC is not the appropriate member to be ascribed the status of representative,
because it is not in a position to represent the members adequately They argue lack of diligence and base their

reasoning mainly on the fact that it took from 1997 until 2008 to arrive at the authorization stage.

89 The Respondents also argue that ERDC .does not have a proper membershrp roster, -that it is difficult to
determine with pinpoint accuracy the members:at any given time, that it has been represented by three different
writers, and that this group is in conflict with the interests of a majority of writers who have expressly through

~contracts or 1mp11c1tly through their, conduct agreed to the reproductlon of their work in the database

90 The Court notes that there are enough regular or core members to make ERDC a viable 1ega1 person and
member in accordance with article 999 C.C.P. The presence in the- Courtroom of a number of them, wh11e not -

',detenmnant demonstrated thls fact tothe Court

9 91 Fmthermore any freelance wnters who do not w1sh to: be part of the group may request thelr exclusron from '_
~the group as provrded for in. the Code of Civil Procedure ‘ : :

92 Wrth respect to the argument concernmg the length of time taken to get to the authorrzat1on stage the Courtl
does not know all the reasons for the delay, but was able to Judge that many of them were due to the lengthy and

~ various examrnatrons conducted by the Respondents pursuant to the old rules

| 93 The fact that through illness and. attntlon Ms. Lyon and subsequently Mr. FermariG'were subsequently unable.

to continue to act as the representatrve of ERDC during the entire previous eleven years is not surprising:

94 M. David Homel is a professmnal freelance writer and author. He has written artrcles and-even columns ona

; regular freelance basis for The'Gazette. He has been the spokesperson of ERDC for some time.

95 - The Court is satlsﬁed that Mr. David Homel is ready, w1111ng and able to act as ERCD's s representative, but ‘
more to the point, ERDC has a stable of members who are supporting the efforts of ERDC (and Mr. David

‘Homel) and from whom another representative could eventually be chosen in the event that Mr. Homel is

incapacitated or otherwrse unable to continue.

96 Certamly the great efforts expended by ERDC over the last- years have convinced the Court that ERDC meets
the requirements of artrcle 1003 (d) C.C.P. ‘ :

Summary ‘of'the decision concerning 1003 C.C.P.

: '97 It is clear that once it has been determined that ERDC has met all four of the crrtena in article 1003, the Court

Q ‘

must grant the authorization to exercise a class action.
97 Conclusion .

98 Given the Court's decision to authorize the class action the Court. wishes to briefly address certain other
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arguments.

99 Three of the Respondents submit the lack of a lien de droit or legal connection between the Petitioner on the
one hand and Hollinger Canadian Publishing Holdings Inc., Southam Business- Commumcatlons Inc and
Cedrom-SNI Inc. on the other hand.

100 On a prima facie basis, from all the facts before the Court, there appears to be a sufficient legal connection,
at the stage of the authorization of a class action, to include these parties as defendants. The tenuousness of any
link should be more appropriately raised once the class action is instituted on the merits, since such tenuousness
or lack of interest at particular points in time may have an nnpact on the issue of quantum or on the issue of
proportion of habihty, if any.

101 The legal connections between the group and the various Respondents and the potential liability issues have

been sufficiently set out in the Amended Motion and the various Contestations to Just1fy the 1nclus1on of all
Respondents 3 .

102 The argument raised alleging a lack -of knowledge of any infringement or the details of any assignment of

' “copyrights, is also not a bar to a copynght mﬁmgement suit.

- 103 Concermng the. argument that there is no evidence of as many as 800 members, the Court beheves that it is
. not in an appropriate position to substitute its estimate to that of the Petitioner and Mr Homel with respect to the
. -number of writers with a potentlal clalm in the class. actlon '

104 The Court understands-that the'nurn’ber‘of -members‘of the group may very well be far- _f_eWer‘than 800, but
does not intend to modify ‘at .this stage ‘the amounts that the :Petitioner intends to seek as damages. .

- 105 ‘With respect-to the argument agamst the claim for pumt1ve damages this issue together wrth the issue. of the

good faith: or lack of bad faith of the Respondents is again w1th1n the: purv1ew ofthe actlon on the ments

106" The Court d1sm13ses these arguments at the.stage of authonzatlon of a class action.

107 Fmally, as a last consideration, notw1thstand1ng Respondents' arguments, the Court. beheves that authorizing
a class action suit m this case best meets the- requlrements of article 4 2 C C.Pp. ’

Judgment

108 SEEING the Petitioner's Motion for Authonzatlon to brmg a class actlon on behalf of the natural persons
forming part of the following group, namely: -

- 108 «All persons res1dmg n Quebec or havmg resided in Quebec or residing in Canada, who have been freelance
. writers or creators for the Southam Inc. daily newspaper The Gazette in Montreal, and whose articles or works -

—

have been reproduced without authorization or consent in the electronic database named INFOMART or in other
electronic databases or in any form whatsoever and who have not obtained compensation for these illegal

reproductions, as well as all assignees or transferees of copyright rights of these persons, or if these: persons are

deceased their heirs or legal representatives» ;

‘109 SEEING the affidavit and other evidence in support thereof'

110 CONSIDERING that the facts alleged seem to justify the exercise by the member Pet1t10ner ERDC and by
each member of the group, of personal suits against the Respondents

111 CONSIDERING that the composition of the group makes the appl1cat10n of articles 59 or 67 of the Code of
Civil Procedure dlfﬁcult or nnpractlcable
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112 CONSIDERING that the claims of the members raise identical, similar or related questions of law or fact;

113 CONSIDERING that the class action which the representative w1shes 1o bring on behalf of the members is as
follows: 4

" 113 .That Petitioner, The Electronic-Rights Defence Committee' ERDC, 'through its designated member David .

Homel, is hereby authorized on its behalf and on behalf of all members of the group hereinafter described to
institute a class action against the Respondents for violation of the copyright rights of freelance writers or creators .
by illegally reproducing their works or articles in the electronic database INFOMART or other electronic database
or in any form whatsoever;

114 CONSIDERING that the facts alleged appear to justify the conclusions sought;

115 CONSIDERING that the Petitioner ERDC is in a position to represent the members adequately and that

David Homel as designated member of Petitioner is in the position to adequately act as the designated member or
spokesperson of ERDC;

115 FOR THESE REASONS the Court:
116 GRANTS the amended Motion for Authonzation to Institute a Class Action

117 ASCRIBES ‘to Petitioner The Electromc-Rights Defence Committee ERDC, with David Homel as its’ -
designated member, the status ‘of representative for the purpose of bringing a class action on- ‘behalf. of the
followmg group of natural persons :

-All persons re81d1ng m Quebec or havmg resided in Quebec or re31ding in Canada, Who have been

. freelance ‘writers ‘or creators for the Southam Inc. ‘daily newspaper The Gazette in Montreal, and whose
articles or works have been reproduced without authorization or consent in the electronic database named -
INFOMART or in other electronic databases or in any form whatsoever and who have not obtained
;compensation for these illegal reproductions as well as all assignees or transferees of .copyright rights of - ’
-these-persons,-or 1f these persons-are-deceased, their heirs-or legal representatives» '

|
!

118 AUTHORIZES the Petitioner The Electronic-Rights Defence Committee ERDC through its designated

“member David Homel, to institute a class action against Southam Inc., Cedrom-SNI Inc as well as Montreal

Gazetie Group Inc. — Groupe Montréal Gazetie Inc., Infomart Dialog Limited, Southam Business
Communications Inc., Can West Global Communication Corporation Hollinger Canadian Publishing Holdings
Inc., Can West Interactive Inc., and other distributors for violation of the copyright rights of freelance writers or
creators by 1llega11y reproducmg their works or articles in the-electronic database INFOMART or other electronic

‘ databases or in any. form whatsoever

L 119 IDENTIFIES as follows the prmcipal questions of law and fact to be dealt with collectively

O

A) Do David Homel and the group of freelance writers or creators own copynght rights on the articles
they have authored‘7 '

B) Did the Respondents Southam Inc., and Cedrom-Sni Inc., Infomart Dialog Limited and Southam
Business Communication Inc., as well as Montreal Gazette Group Inc — Groupe Montréal Gazette Inc., -
Can West Global Communication Corporation, Hollinger Canadian Publishing Holdings Inc., Can West
Interactive Inc., and other distributors through their illegal reproduction of articles by David Homel and
the group on the electronic database named INFOMART violate copyright rights of David Homel and the

group?

()} Does this violation entitle David Homel and the group to civil remedies, including: a) compensatory
damages, b) accounting of receipts, revenues and profits, such as the portion of the revenues that the
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Respondents have made from the infringement, as is just and proper, and c) punitive or exemplary
© damages, d) judicial and extra-judicial legal fees, costs and disbursements, €) permanent injunction and f)
(j " other remedies according to the law?
~ 120 IDENTIFIES as follows the conclusions sought in relation to such questions:

- 121 TO ORDER COLLECTIVE RECOVERY of the claims and damages of Dav1d Homel and the ¢laims and
damages of each-and every member of the group; .

122 TO CONDEMN the Respondents Southam Inc., Cedrom-SNI Inc., Infomart Dialog Limited, Southam
business -Communications Inc., as well as Montreal Gazette Group Inc.—Groupe Montréal Gazette Inc., Can West
~ Global Communication Corporation, Hollinger Canadian Publishing Holdings -Inc. Can West Interactive Inc.,
jointly and severally, to pay to the Petitioner the global sum of twenty-two million two hundred fifty-five
thousand two hundred dollars ($22,255,200) as compensatory damages for. the benefit of David Homel and all
members of the group, subject to perfecting or increasing this amount according to the evidence to be obtamed ‘
during the hearing in the Supenor Court; .

123 TO ORDER the Respondents Southam Inc., Cedrom-SNI Inc., Infomart Dialog Limited, Southam busmess
Communications Inc., as well as Montreal Gazette Group Inc.— Groupe Montréal Gazette Inic., Can West Global
“Communication Corporat1on Hollinger Canadian Publishing Holdings Inc., Can West Interactive Inc. and all
other distributors 7O RENDER AN ACCOUNT of all accounting or ﬁnanc1a1 data with respect to revenues from

the 111ega1 reproduction on INFOMART or other electronic databases of articles authored by the group;
_ 124 TO CONDEMN the Respondents Southam Inc Cedrom-SNI Inc., Infomart Dialog Limited and Southam
" Business Communications Inc., as well as Montreal ‘Gazette :Group Inc — Groupe Montreal Gazette Inc., Can
~ West -Global Communication Corporatlon ‘Hollinger ‘Canadian Publishing Holdings Inc., Can West: Interactive
. Inc., and-other distributors, Jomtly and severally TO PAY to the Petitioner- the global sum .of eleven million.one
o O _hundred twenty-seven thousand six: hundred dollars ($11, 127, 600) as pumt1ve damages, for the benefit of David

Homel and all members of the group, subject to perfecting or mcreasmg this amount accordmg to the evidence to'..
" be obtained. dunng the hearing in the Superior Court :

125 TO CONDEMN the Respondents Southam Inc,, “Cedrom-SNI Inc., Infomart Dialog Limited and Southam
Business Communications Inc., as well as-Montreal Gazette Group Inc.~ Groupe Montreal Gazette Inc.,.Can West .
Global Communication Corporation, Hollinger Canadian Publishing Holdings Inc., Can West Interactive Inc. and

—all-other-additional-respondents;jointly -and-severally,-to -pay-alljudicial-and-extra-judicial-legal-fees,-costs-and
disbursements, including all expert fees and costs, and other fees.and costs provided for in the Class Action Act,
the whole in accordance with the law; . .

1‘26 TO ISSUE A PERMANENT INJUNCTION ORDER against the Respondents. Southam Inc., Cedrom-SNI
Inc., Infomart Dialog Limited and Southam Business Communications Inc., as well as Montreal Gazette Group
Inc— Groupe Montreal Gazette Inc.,, Can West Global Communication Corporation, Hollinger Canadian
Publishing Holdings Inc., Can West Interactive Inc. and all other additional respondents to prohibit them from
reproducing any artlcles authored by David Homel or members of the group in the electronic database
INFOMARTor in any other electronic database or any other form whatsoever; :

127 TO DECLARE NULL and VOID and TO RESCIND and ANNUL all written contracts with freelance writers
“or creators since 1996 illegally transferring to Respondents Southam Inc., Ceédrom-SNI Inc., Infomart Dialog
Limited and Southam Business Communications Inc., as well as Montreal Gazette Group Inc. — Grotpe Montreal
Gazette Inc., Can West Global Communication Corporation Hollinger Canadian Publishing Holdings Inc., Can
West Interactive Inc. and all other additional respondents, a non-exclusive licence to reproduce or _sublicense
material, namely articles for the newspaper The Gazette; ' :

Q 128 TO AWARD the whole against the Respondents Southam Inc., Cedrom-SNI Inc., Infomart Dialog Limited
and Southam Business Communications Inc., as well as Montreal Gazette Group Inc.— Groupe Montreal Gazette
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Inc., Can West Global Communication Corporation, Hollinger Canadian Publishing Holdings Inc; Can West
Interactrve Inc. and-all other additional respondents, jointly and severally, with interest since the demand letter
__ and post judgment interest according to the Courts of Justice Act, with the additional indemnity provided for in
w article 1619 C.C.Q., with costs and disbursements of this lawsuit, and any other just and equitable remed1es that
" the Court may grant to the Petitioner ERDC or members of the group,
129 TO ORDER the Respondents Southam Inc., Cedrom-SNI Inc., Infomart Dialog Limited and Southam
Business Communications Inc., as well as Montreal Gazette Group Inc.— Groupe Montreal Gazette Inc., Can West
Global Communication Corporation, Hollinger Canadian Publishing Holdings Inc., Can West Interactrve Inc. and
~ all other additional respondents, jointly and severally, 7O DEPOSIT the sum of thrrty-three million three hundred
eighty-two thousand eight hundred dollars ($33, 382, 800) with all other sums to be awarded, at the Office of the .
Clerk of the Superior Court of Montreal within thirty (30) days of the final Judgment R

130 IN THE EVENT THAT THERE REMAHVS A BALA_NCE on the sums collectrvely recovered followmg the
awards hereinabove requested :

- TO RESERVE the Petitioner's rrght and opportumty to make representatrons on the manner of drsposmg of said
balance; |

131 DECLARES that any member Who does not request his exclusmn from the group be bound by any Judgment B
to be rendered on the class action, in accordance with the law;

132 ESTABLISHES the date after which a member may no. longer request ‘his exclusron from the group at, srxty C
(60).days from the date of the notice to members and CONFIRMS that at the expiry -of the 60 day penod the
members-of the group :who have not requested exclusron shall be bound by any such Judgment to berendered on
the class action; RO -

133 DIRECTS the part1es 10 commumcate wrth the Court in- order to determme and fmahze the text, form and
.manher of the notice to members to be published in accordance Wrth the provrsrons of the law,

- 134 REFERS the record to the Chief Justrce so that he may ﬁx the. drstrrct in. Wh10h the. class act1on 1s to beu .
brought and the judge before whom it will be heard .

A

135 THE .WHOLE with costs to follow suif.

‘PETRAS 7.C.8

Me Frangois F ontaine, Me Sebastzen Pzgeon Me Hzla] El Ayoubi, Me Mark Bantey, Me Domna
Milonopoulos, for Respondents : :
Me Mireille Goulet, for Petitioner - -
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